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Office Action Summary 



Application No. 

10/062,974 



Examiner 

Norman M. Wright 



Appllcant(s) 

POLETTO ET AL. 



Art Unit 

2134 



- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )I3 Responsive to communication(s) filed on 1 1/29/02 . 
2a)n This action is FINAL. 2b)M This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 O.G. 213. 
Disposition of Claims 

4) ^ Claim(s) 1-25 is/are pending in the application. 

4a) Of the above claim{s) is/are withdrawn from consideration. 

5) n Clainn(s) is/are allowed. 

6) ^ Claim(s) 1-25 is/are rejected. 
?)□ Claim{s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

1 0) 0 The drawing(s) filed on is/are: a)n accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

1 1) 0 The proposed drawing correction filed on is: a)n approved b)n disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) n The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

1 3) n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. . 



3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) n Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121N0RM^M. WRIGHT 
Attachment(s) PRIMARY EXAMINE^ 

1 ) Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) Paper No(s). . 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Infonmal Patent Application (PTO-152) 

3) □ Infomiation Disclosure Slatement(s) (PTO-1449) Paper No(s) . 6) □ Other: 



U.S. Patent and Trademaric Office 
PTOL-326 (Rev. 04-01) 
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DETAILED ACTION 



Claim Rejections - 35 USC § 112 \y 



1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 9,11,17-20, 24-25, are rejected under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

As per claims 9 and 1 1 , they recite an apparatus or device, specifically a control 
center, a hardened network, and a clustered gateway, to further limit the method or 
process not a step or process. A positive step or process should be recited to further 
limit the method claim. 

As per claim 17, the first occurrence of ...data center..., and ...network..., should 
be precede by an article 'a' to ensure proper antecedent basis. 

As per claim 24, should recite a positive step or process to further limit the 
method claim. 

As per claim 25, ... the cluster head..., should have an article for proper 
antecedent basis. 



3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 



Claim Rejections - 35 USC § 102 
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applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

4. Claims 1-25 are rejected under 35 U.S.C. 102(e) as being anticipated by US 
patent application, number 2002/0035683 A1 , Kaashoek et al., hereinafter '683. 

The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1 .132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 

As to claims 1-25, *683 teach the claimed invention (see abs., background, 
summary, figs. 1-4, 5-6, and cols. 1-5 et seq.). 

5. Similarly, claims 1-25 are rejected under 35 U.S.C. 102(e) as being anticipated 
by U.S. 2002/0032774 Al , see disclosure. 

The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1 .132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 
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6. Similarly, claims 1-25 are rejected under 35 U.S.C. 102(e) as being anticipated 
by U.S. 2002/0032880 A1 . See disclosure. 

The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1.132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 



Double Patenting 



7. A rejection based on double patenting of the "same invention" type finds its 
support in the language of 35 U.S.C. 101 which states that "whoever invents or 
discovers any new and useful process ... may obtain a patent therefor ..." (Emphasis 
added). Thus, the term "same invention," in this context, means an invention drawn to 
identical subject matter. See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re 
Ockert, 245 F.2d 467. 1 14 USPQ 330 (CCPA 1957); and In re Vogel, 422 F.2d 438. 164 
USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101 ) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in 
scope. The filing of a terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 

8. Claims 1,4, 8-10, 13, and 16, are provisionally rejected under 35 U.S.C. 101 as 
claiming the same invention as that of claims 1 , 3-4, 6-8, 12-15, 17,and 26-27 of 
copending Application No. US 2002/0035683 A1, hereinafter '683. This is a provisional 



double patenting rejection since the conflicting claims have not in fact been patented. 
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9. Alternatively, claims 1,4, 8-10, 13, and 16, are provisionally rejected under the 
judicially created doctrine of obviousness-type double patenting as being unpatentable 
over claimi, 3-4, 6-8, 12-15, 17,and 26-27 of copending Application No. US 
2002/0035683 A1, hereinafter *683. Although the conflicting claims are not identical, 
they are not patentably distinct from each other because, the monitoring devices and/or 
probe or plurality of probes devices are monitors that are statistical collectors in both 
applications. Similarly, the cluster heads are in fact the controllers/centers for the 
monitor/probes in both applications. It would have been obvious to one of ordinary skill 
in the art at the time of the invention to modify the invention of US application '683, by 
labeling the cluster heads as controllers/centers, and the probe devices/monitors as 
statistical collectors/monitors as recited in the disclosure. One of ordinary skill in the art 
would have been motivated to perfonn such a modification because it involves only the 
aspect of labeling the functions of the device and not modifying its stmcture. One of 
ordinary skill in the art would have seen this as an obvious expedient to renaming the 
function of the device/apparatus/system, while retaining the original functions. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication should be directed to Norman M. 
Wright at telephone number (703) 305-9586. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Norman M. Wright whose telephone number is (703) 
305-9586. The examiner can normally be reached on Mondays from Sam to 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Greg Morse, can be reached on (703) 308-4789. The fax phone number for 
the organization where this application or proceeding is assigned is (703) 746-7240. 
Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 305-3900 




